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and is out of possession. In such case the remedy at law is full, adequate and 
complete. In the case in judgment the evidence does not show possession in the 
complainant even if it be conceded that he has the legal title. 

2. Chancery Jurisdiction — Fraud — Adequate remedy at law. Although fraud 
is an elementary ground of equitable jurisdiction, the jurisdiction will not be ex- 
ercised where the party invoking it has as effectual and complete a remedy at 
law as in equity, and the remedy at law is direct, certain and adequate. 

3. Chancery Jurisdiction — Discovery. Although a prayer for discovery 
might be sufficient to invoke the jurisdiction of a court of equity, yet if the bill 
contain no such prayer, and no other grounds for equitable jurisdiction are 
charged, the bill should be dismissed. 



Hudson v. Max Meadows Land and Improvement Co. — Decided 

at Wytheville, July 11, 1899.— Gardwell, J: 

1. Specific Performance — Parol contract — Part performance. A court of equity 
will compel the specific performance of a parol contract for the sale of real estate 
where the contract is certain and definite in its terms, and there have been such 
acts of part performance that neither party can be restored to his former position. 

2. Specific Performance — Encumbrances. A mere encumbrance on real 
estate is not sufficient to bar a suit for specific performance, either by the vendor 
or vendee, if the encumbrance may be readily removed without injury to either 
party by the application of the purchase money thereto. 

3. Chancery Pleading and Practice — Specific performance — Encumbrances 

Parties — Reference as to state of title. As a general rule strangers to a contract for 
the sale of real estate should not be made parties to a suit for specific performance, 
but if by making the encumbrancer a party the title to the land can be cleared in 
a reasonable time, and no injury done to the parties, the court will permit it in 
order to enable it to enforce the contract. If need be the court may, in a proper 
case, refer the cause to a commissioner to ascertain the Btate of the title. 



Martin v. South Salem Land Co. — Decided at Wytheville, July 

11, 1899. — Buchanan, J: 

1. Insolvent Corporations — Enforcement of stock subscriptions — Final decree — 
Act December 22, 1897. A. decree which settles the principles of a cause, deter- 
mines the rights of creditors, the validity of stock subscriptions and the liability 
of stockholders to pay the same as far as necessary to satisfy the demands of cred- 
itors, and leaves nothing to be done except to execute and give effect to it, is a 
final decree on the merits within the purview of the act of December 22, 1897 
(Acts 1897-8, p. 16). 

2. Constitutional Law — Statutes — Construction — One construction invalid. If 
two constructions may be given to a statute, one of which is clearly within and the 
other without the legislative power, the courts will adopt that construction which 
is within the legislative power. 

3. Corporations — Assessments on stockholders — Insolvency — Execution returned 
" no effects." In determining what, if any, additional assessments should be made 
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on solvent stockholders to pay debts of creditors of the company, a return of " no 
effects" on executions issued on decrees for former assessments is prima facie 
evidence, at least, of the insolvency of those as to whom such returns were made. 

4. Insolvent Corporations — Decrees against stockholders — Proceedings against 
real estate. In winding up the affairs of an insolvent corporation and collecting 
assessments of its stockholders, the creditors will not be compelled to enforce 
decrees for assessments against the real estate of the stockholders. It is immate- 
rial whether the relation of the stockholders to each other is that of principal and 
surety, or of co-sureties. The adjustment of these rights between the stockholders 
would be too tedious and dilatory to require creditors to resort to it. 



The Douglass Co. v. Commonwealth. — Decided at Staunton, Sep- 
tember 14, 1899. — Harrison, J: 

1. Assessment op Land for Taxes — Several tracts — Excessive acreage of one 
tract — Remedy. Lands are assessed for taxation in separate tracts or parcels, and 
each tract must bear its share of the burden of taxation. The fact that one tract 
is assessed at a greater acreage than it contains does not justify the commissioner of 
the revenue in diminishing the acreage of another distinct tract, or in dropping it 
from the tax books, even though both tracts be owned by the same person. The 
proper remedy is by a proceeding to correct the erroneous assessment. 

2. Taxes — Erroneous assessment — Proceeding to correct. In a proceeding to cor- 
rect an erroneous assessment of land, the validity of that assessment cannot be 
determined by enquiring whether another tract separately entered for taxation 
has been assessed at more than the acreage actually contained therein. 

3. Taxes — Omitted lands — Reinstatement — What taxes to be charged — Constitu- 
tional law — Amendment XIV of Constitution of United States. Under the provisions 
of section 479 of the Code, where land has been improperly dropped from the 
land books, it is the duty of the commissioner of the revenue to reinstate it, and 
charge on it taxes at the rate imposed by law for each year it has been omitted, 
together with lawful interest on each year's taxes. This section of the Code is 
not in conflict with the Fourteenth Amendment of the Constitution of the United 
States, as ample provision is made by sections 567 and 568 of the Code to have 
the action of the commissioner reviewed and, if erroneous, reversed. 

4. Taxes — Omitted lands — In what name reinstated — Section 479 of Code. If the 
records fail to disclose any change of ownership of land between the time when it 
was dropped from the land books and the time it is reinstated, it should be rein- 
stated in the name in which it stood when dropped. That person is the true 
owner within the meaning of section 479 of the Code. 



